Agenda # 2
Commission Meeting Date: August 19, 2008.

CITY OF GREAT FALLS
COMMISSION AGENDA REPORT

Item: Stipulation for Records Access

From: David Gliko, City Attorney

Initiated By: Attorneys for MEIC, SME and City Attorney
Presented By: David Gliko, City Attorney

Action Requested: Ratification of Stipulation

Suggested Motion:
1. Commissioner moves:
“I move that the City Commission (ratify/deny) the Stipulation for Records Access.

2. Mayor calls for a second, discussion public participation and calls the vote.

Staff Recommendation: It is recommended that the City Commission ratify the Stipulation for
Records Access.

Background: Pursuant to the June 30, 2008, Order by the District Court, the City began
allowing public access to records related to SME and the Highwood Generating Station. By
letter dated July 28, 2008, SME demanded the City cease public access to said records until SME
reviewed the same and identified any "trade secrets" subject to proprietary protection from
disclosure. Thereafter, on July 30, 2008, MEIC moved the Court for an Order to Enforce the
Order of June 30, 2008. Subsequently, on August 1, 2008, the City Attorney moved the Court to
join SME in the litigation as a necessary and indispensable party to ensure protection of SME's
alleged trade secrets. It is anticipated SME will not resist joinder and the Court will so Order.
Thereafter, if there is continuing litigation such as MEIC seeking to contest some or all of the
documents identified as trade secrets, SME attorneys will participate directly in the litigation to
protect SME’s proprietary interest. In that event, the City would defend its review and
confirmation of the trade secrets identified by SME. It is anticipated such litigation would be
held in-camera before the Court and any records found to be trade secrets sealed in the action.

After extended negotiation, the attorneys for MEIC, SME and the City have agreed upon and

executed a Stipulation for SME's review of such records to identify trade secrets to be withheld
and the release of the remainder of the records to the public on or before August 22, 2008. The
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Stipulation was signed by the City Attorney on August 11, 2008, with the understanding the
Stipulation would be subject to City Commission ratification.

Concurrences: MEIC and SME’s attorneys have signed the Stipulation representing the
concurrence of their clients.

Fiscal Impact: The Stipulation will avoid further legal fees and costs involved in litigating the
issue of public access vis-a-vis trade secret protection in Court.

Alternatives: The City Commission could deny the ratification of the Stipulation and choose to
litigate the issue in Court.

Attachments/Exhibits: Stipulation for Records Access
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DAVID K.W. WILSON, Jr., Esqg.
Reynolds, Motl and Sherwood
401 North Last Chance Gulch
Helena, MT 59601 '
(406) 442-3261

Attorneys for Plaintiffs

& SHERWOOD (406) 443-7294

MONTANA EIGHTH JUDICIAL DISTRICT COURT, CA.SCADE COUNTY

MONTANA ENVIRONMENTAL -
| INFORMATION CENTER,

Plaintiff,
VV.
CITY OF GREAT FALLS,

Defendant.

Cause No. CDV 07-614

STIPULATION

- This Stipulation is entered into thus/ / A”“ﬁiy of August, 2008, by and

betw,een the Defendant City of Great Falls (hereinafter, “City”), a municipal

corporation and political subdivision of the State of Montana; the Plaintiff

Montana Environmental Irifdrmation Center (hereinafter, “MEIC”), a Montana

nonprofit public benefit organization; and Southern Montana Electric Generation

and Transmission Cooperative, Inc. (hereinafter “SME”), a Montana nonpfoﬁt

electric cooperative membership corporation.
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RECITALS

WHEREAS, a dispute has arisen between the City, SME and MEIC
regarding review by M:EIC‘membei‘s and the public of documents in the City’s
possession which concern the Highwood Generating Station and the City’s
relationship wfth SME;

WHEREAS, this dispute is the subject of MEIC's July 30, 2008 Motion to
Enforce the Summary Judgment Order dated June 30, 2008, filed in the Bighth
Circuit fudicial District Court for Cascade County, Cause No. CDV 07-614;
~ WHEREAS, the City and MEIC agree that SME may.be a participant in
band signatory to this stipulation, although it is ﬁot a party to this lawsuit, as the
_enﬁty whose documents and_informaﬁron in the City’s custody and possessidn
are at issue herein; and |

WHEREAS, the City, SME and MEIC desire to resalve this dispute
pursuant to the terms of this Stipulation. |

THEREFORE, the parties to this Stipulation agree as fbllows;

1. There is no admission of fact, law or liability, by any party to this
Stipulation, by virtue of having entered into ﬁu‘s; Stipulation.

2. The City will release for public inspection, pursuant to the schedule sé‘t '
forth beléw, documents that are public records in its possession related to the
Highwood Generating Station and the City’s relétionship w1th SME and which are'not
potentially subject to claims by >1‘) SME of trade secret, privilege and/or confidentiality
("SME's pfotection clai:hé”), and by 2) the City of privilege or individual privacy. MEIC
disputes that SME can assert any privilege other than trade secrets or that the City may

assert any privilege other than individual privacy of third parties.
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3. In order to protect SME's claims for proted:ion, prior to the release of
records to the public, the City is allowing SME to review all documents in the City’s
custody and possession relafed to the-Highwoo.d Generaﬁng Station and the City’s
relationship with SME. | A

4. In conjunction with its internal review of the documents that are
related to the Highwood Generating Station and the City's relationship with

‘SME, the City will create a log of all the documents it believes are subject to
claims of trade secret, privilege and/or confidentiality, including a description of
each document, an expi‘anatioﬁ of the nature of the claim, including whether the
City or SME is asserting trade secret protection, privilege and/ or confidentiality
as to each document and the date or means by which the claim was asserted.
This log is a public record avallable to the public. MEIC reserves the right to
-dlspute any trade secret, confidentiality or privilege asserted by SNIE or the City,
and to ask the Court to review aﬁy assertion of trade secret, privilege or
confidentiélity or any‘alleged waiver thereof.
5. The City shall, in good faith, use its best efforts timely to release |
documents subject to this Stipulation for review by the public. The City intends

to release all documents that are public records and that are not potentally

- subject to claims foﬁ: protection, beginning on or around August 12, 2008 and

shall use its best efforts to complete its release of such documents, and the log

- discussed in | 4, by August 22 2008. If the City is unable to make this deadline,

despite its best efforts, the C1ty shall notify the partles atleast 72 hours prior to
August 22°, confer with the other parties to this Stipulation to attempt to agree
on a new deadline and, failing agreement, may move the court to extend the

deadline.
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6. The Citykshall not return, remove, mark or alter, or destroy any

- documents in its possession related to the Highwood Generating Station and the
City's relationship with SME prior to the August 22, 2008 deadline or any -
agreed-upon or court ordered extension of that deadline, and thereafter only

 pursuant to the prov1510ns of § 2-6-401, et seq.,, MCA.

| 7. Following execution of this Stipulation, MEIC shall file the
Stipula’tioh along with a motion with the Eighth Judicial District Court for
Cascade County re§uesﬁng'dismjssai of its July 30, 2008 Motion to Enforce June
12,2008 Order, and an Order approving the Stlpulauon

DATED this // Flday of Z%Q ﬁ ,2008.

CITY OF

BY; <
‘L/ﬁavfd G/Ifko

Attorney for Defendant

UGRIN, ALEXANDER, ZADICK & HIGGINS

V -BY J(/\Y\M \‘)MUMM X

ary K. Jaraczedid

Attomey for SME

WOLFBLOCK LLP
By:

Kenneth A. Reich
Attorney for SME
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| - documents in its possession related to the Highwood Generating Station and the
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DATED this léLd’ay of @z/ , 2008.

Attorney for Defendant

ﬁGRIN ALEXANDER, ZADICK & HIGGINS

M OMMMLS/(L

Mary K. Jaraczedid
Attorney for SME

w ol Al ),

Kenneth A, Reich
Attorney for SME




REYNOLDS, MOTL & SHERWOOD, P.L.L.P.

: v. B\‘P ) /____B_______‘/‘_—“\\

/Ba/vid K. W. Wilson, Jr.

- Attorney for Plaintiff




